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The following constitutes the reasons for this &t the purposes which are sought to be
accomplished thereby:

The Uniform Prudent Management of Institutional &sirAct (UPMIFA) replaces the
Nebraska's Uniform Management of Institutional Funéct (UMIFA). The National
Conference of Commissioners on Uniform State Lawpraved UMIFA in 1972, and 47
jurisdictions have enacted the act. UMIFA providggidance and authority to charitable
organizations within its scope concerning the manaant and investment of funds held by those
organizations; UMIFA provided endowment spendindesuthat did not depend on trust
accounting principles of income and principal; aWdIFA permitted the release of restrictions
on the use or management of funds under certatnrostances. The changes UMIFA made to
the law permitted charitable organizations to usElenn investment techniques such as total-
return investing and to determine endowment furehdmg based on spending rates rather than
on determinations of “income” and “principal.”

UMIFA was drafted almost 35 years ago, and portiohg are now out of date. The
prudence standards in UMIFA have provided usefidlance, but prudence norms evolve over
time. The new Act provides modern articulationghaf prudence standards for the management
and investment of charitable funds and for endowrspanding. The Uniform Prudent Investor
Act (UPIA), an Act promulgated in 1994 and alreaghacted in 43 jurisdictions, served as a
model for many of the revisions. UPIA updates suw@ investment decision making for trusts,
including charitable trusts, and imposes additiodaties on trustees for the protection of
beneficiaries. UPMIFA applies these rules and edutio charities organized as nonprofit
corporations. UPMIFA does not apply to trusts nggahaby corporate and other fiduciaries that
are not charities, because UPIA provides manageamhinvestment standards for those trusts.

In applying principles based on UPIA to charitigganized as nonprofit corporations,
UPMIFA combines the approaches taken by UPIA andthe®y Revised Model Nonprofit
Corporation Act (RMNCA). UPMIFA reflects the fatdhat standards for managing and
investing institutional funds are and should be siaene regardless of whether a charitable
organization is organized as a trust, a nonpraparation, or some other entitySee Bevis
Longstreth, Modern Investment Management and thed?it Man Rule 7 (1986) (stating “[t]he
modern paradigm of prudence applies to all fiduesawho are subject to some version of the
prudent man rule, whether under ERISA, the privatmdation provisions of the Code, UMIFA,
other state statutes, or the common law”); Harveyp&le, Nonprofit Directors and Officers -
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Duties and Liabilities for Investment Decisions, 1994 N.Y.U. Conf. Tax Plan. 501(c)(3) Org’s.
Ch. 4.

UPMIFA provides guidance and authority to charigallrganizations concerning the
management and investment of funds held by thoganarations, and UPMIFA imposes
additional duties on those who manage and inveatitable funds. These duties provide
additional protections for charities and also pebtee interests of donors who want to see their
contributions used wisely.

UPMIFA modernizes the rules governing expenditdresn endowment funds, both to
provide stricter guidelines on spending from end@ntrfunds and to give institutions the ability
to cope more easily with fluctuations in the vatfieche endowment.

Finally, UPMIFA updates the provisions governing thelease and modification of
restrictions on charitable funds to permit morecefht management of these funds. These
provisions derive from the approach taken in thefddm Trust Code (UTC) for modifying
charitable trusts. Like the UTC provisions, UPMIEAnodification rules preserve the historic
position of the attorneys general in most stateb@®verseers of charities.

The new Act applies to charities organized as thlale trusts, as nonprofit corporations,
or in some other manner, but the rules do not afipljunds managed by trustees that are not
charities. Thus, the Act does not apply to trusésaged by corporate or individual trustees, but
the Act does apply to trusts managed by charities.

Prudent Management and Investment

UMIFA applied the 1972 prudence standard to investnadecision making. In contrast,
UPMIFA will give charities updated and more usejuidance by incorporating language from
UPIA, modified to fit the special needs of chastieThe revised Act spells out more of the
factors a charity should consider in making investimdecisions, thereby imposing a modern,
well accepted, prudence standard based on UPIA.

Among the expressly enumerated prudence factdd®MIFA is “the preservation of the
endowment fund,” a standard not articulated in UMIF

In addition to identifying factors that a charityust consider in making management and
investment decisions, UPMIFA requires a charity trase who manage and invest its funds to:

1. Give primary consideration to donor intent as egpeel in a gift instrument,
2. Actin good faith, with the care an ordinarily peud person would exercise,
3. Incur only reasonable costs in investing and mamagharitable funds,

4. Make a reasonable effort to verify relevant facts,
5

Make decisions about each asset in the contextegbortfolio of investments, as part
of an overall investment strategy,
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6. Diversify investments unless due to special cirdamses, the purposes of the fund
are better served without diversification,

7. Dispose of unsuitable assets, and
8. In general, develop an investment strategy appatgfor the fund and the charity.

Thus, UPMIFA strengthens the rules governing mamege and investment decision making by
charities and provides more guidance for those mnage and invest the funds.

Donor Intent with Respect to Endowments

UPMIFA improves the protection of donor intent witBspect to expenditures from
endowments. When a donor expresses intent clearly written gift instrument, the Act
requires that the charity follow the donor’s insttans. When a donor’s intent is not so
expressed, UPMIFA directs the charity to spend rmoumt that is prudent, consistent with the
purposes of the fund, relevant economic factord,the donor’s intent that the fund continue in
perpetuity. This approach allows the charity twegieffect to donor intent, protect its
endowment, assure generational equity, and useetdewment to support the purposes for
which the endowment was created.

Retroactivity

Like UMIFA, UPIA, the Uniform Principal and Incom&ct of 1961, and the Uniform
Principal and Income Act of 1997, UPMIFA appliesroactively to institutional funds created
before and prospectively to institutional fundsateel after enactment of the statute. Regarding
the considerations motivating this treatment ofiiseles, see the comment to Section 4.

Endowment Spending

UPMIFA improves the endowment spending rule by glating the concept of historic
dollar value and providing better guidance regaydive operation of the prudence standard.

The Drafting Committee of UPMIFA concluded that yading clearly articulated
guidance on the prudence rule for spending fronemaowment fund, with emphasis on the
permanent nature of the fund, would provide thet Ipestection of the purchasing power of
endowment funds.

Modification of Restrictions on Charitable Funds

UPMIFA clarifies that the doctrines of cy pres ameliation apply to funds held by
nonprofit corporations as well as to funds helccbgritable trusts.

Other Organizational Law

For matters not governed by UPMIFA, a charitablgaaization will continue to be
governed by rules applicable to charitable truisjs organized as a trust, or rules applicatble
nonprofit corporations, if it is organized as a pifit corporation.
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